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Supreme Court of the United States 
 

EX PARTE MCCARDLE. 
74 U.S. 506 

 
December Term, 1868 

 
  
 APPEAL from the Circuit Court for the Southern District of Mississippi. 
 
[The following summary of the McCardle facts is taken from arguments appearing at the 
beginning of the case decision, before the Court explains its decision: 
 
Congress, on the 5th February, 1867, by 'An act to amend an act to establish the 
judicial courts of the United States, approved September 24, 1789,' provided that the 
several courts of the United States, and the several justices and judges of such courts, 
within their respective jurisdiction, in addition to the authority already conferred by law, 
should have power to grant writs of habeas corpus in all cases where any person may 
be restrained of his or her liberty in violation of the Constitution, or of any treaty or law of 
the United States. And that, from the final decision of any judge, justice, or court inferior 
to the Circuit Court, appeal might be taken to the Circuit Court of the United States for 
the district in which the cause was heard, and from the judgment of the said Circuit 
Court to the Supreme Court of the United States. 
 
 This statute being in force, one McCardle, alleging unlawful restraint by military force, 
preferred a petition in the court below, for the writ of habeas corpus.*508 
 
 The writ was issued, and a return was made by the military commander, admitting the 
restraint, but denying that it was unlawful. 
 
 It appeared that the petitioner was not in the military service of the United States, but 
was held in custody by military authority for trial before a military commission, upon 
charges founded upon the publication of articles alleged to be incendiary and libellous, 
in a newspaper of which he was editor. The custody was alleged to be under the 
authority of certain acts of Congress. 
 
 Upon the hearing, the petitioner was remanded to the military custody; but, upon his 
prayer, an appeal was allowed him to this court, and upon filing the usual appealbond, 
for costs, he was admitted to bail upon recognizance, with sureties, conditioned for his 
future appearance in the Circuit Court, to abide by and perform the final judgment of this 
court. The appeal was taken under the above-mentioned act of February 5, 1867. 
 
By an act of 27th of March, 1868, Congress repealed the provision of the act of 5th of 
February, 1867.  The 1968 Act did not except from the appellate jurisdiction of this *507 
court any cases but appeals under the act of 1867. It does not affect the appellate 
jurisdiction which was previously exercised in cases of habeas corpus.] 
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  The CHIEF JUSTICE delivered the opinion of the court. 
 
 The first question necessarily is that of jurisdiction; for, if the act of March, 1868, takes 
away the jurisdiction defined by the act of February, 1867, it is useless, if not improper, 
to enter into any discussion of other questions. 
 
 It is quite true, as was argued by the counsel for the petitioner, that the appellate 
jurisdiction of this court is not derived from acts of Congress. It is, strictly speaking, 
conferred *513 by the Constitution. But it is conferred 'with such exceptions and under 
such regulations as Congress shall make.' 
 
 The source of [this Court’s] jurisdiction, and the limitations of it by the Constitution and 
by statute, have been on several occasions subjects of consideration here. In the case 
of Durousseau v. The United States, particularly, the whole matter was carefully 
examined, and the court held, that while 'the appellate powers of this court are not given 
by the judicial act, but are given by the Constitution,' they are, nevertheless, 'limited and 
regulated by that act, and by such other acts as have been passed on the subject.' The 
court said, further, that the judicial act was an exercise of the power given by the 
Constitution to Congress 'of making exceptions to the appellate jurisdiction of the 
Supreme Court.' 'They have described affirmatively,' said the court, 'its jurisdiction, and 
this affirmative description has been understood to imply a negation of the exercise of 
such appellate power as is not comprehended within it.' 

 
  The principle that the affirmation of appellate jurisdiction implies the negation of all 
such jurisdiction not affirmed having been thus established, it was an almost necessary 
consequence that acts of Congress, providing for the exercise of jurisdiction, should 
come to be spoken of as acts granting jurisdiction, and not as acts making exceptions to 
the constitutional grant of it. 
 
 The exception to appellate jurisdiction in the case before us, however, is not an 
inference from the affirmation of other *514 appellate jurisdiction. It is made in [express] 
terms. The provision of the act of 1867, affirming the appellate jurisdiction of this court in 
cases of habeas corpus is expressly repealed. It is hardly possible to imagine a plainer 
instance of positive exception. 
 
 We are not at liberty to inquire into the motives of the legislature. We can only examine 
into its power under the Constitution; and the power to make exceptions to the appellate 
jurisdiction of this court is given by express words. 
 
 What, then, is the effect of the repealing act upon the case before us? We cannot doubt 
as to this. Without jurisdiction the court cannot proceed at all in any cause. Jurisdiction 
is power to declare the law, and when it ceases to exist, the only function remaining to 
the court is that of announcing the fact and dismissing the cause. And this is not less 
clear upon authority than upon principle. 
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  '[W]hen an act of the legislature is repealed, it must be considered, except as to 
transactions past and closed, as if it never existed.' And the effect of repealing acts 
upon suits under acts repealed, has been determined by the adjudications of this court. 
The subject was fully considered in Norris v. Crecker, and more recently in Insurance 
Company v. Ritchie.  In both of these cases it was held that no judgment could be 
rendered in a suit after the repeal of the act under which it was brought and prosecuted. 
 
It is quite clear, therefore, that this court cannot proceed to pronounce judgment in this 
case, for it has no longer jurisdiction of the appeal; and judicial duty is not less fitly 
performed by declining ungranted jurisdiction than in exercising firmly that which the 
Constitution and the laws confer. 
 
 Counsel seem to have supposed, if effect be given to the repealing act in question, that 
the whole appellate power of the court, in cases of habeas corpus, is denied. But this is 
an error. The act of 1868 does not except from that jurisdiction any cases but appeals 
from Circuit Courts under the act of 1867. It does not affect the jurisdiction which was 
previously exercised. 
 
  The appeal of the petitioner in this case must be 
 
 DISMISSED FOR WANT OF JURISDICTION. 
 
  
 

Supreme Court of the United States 
 

EX PARTE YERGER. 
 

75 U.S. 85 
December Term, 1868 

 
 
   The CHIEF JUSTICE delivered the opinion of the court. 
 
 The argument, by the direction of the court, was confined to the single point of the 
jurisdiction of the court to issue the writ prayed for. We have carefully considered the 
reasonings which have been addressed to us, and I am now to state the conclusions to 
which we have come. 
 
 The general question of jurisdiction in this case resolves itself necessarily into two other 
questions: 
 
 1. Has the court jurisdiction, in a case like the present, to inquire into the cause of 
detention, alleged to be unlawful, and to give relief, if the detention be found to be in fact 
*95 unlawful, by the writ of habeas corpus, under the Judiciary Act of 1789? 
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 2. If, under that act, the court possessed this jurisdiction, has it been taken away by the 
second section of the act of March, 27, 1868, repealing so much of the act of February 
5, 1867, as authorizes appeals from Circuit Courts to the Supreme Court? 

 
 ....The great writ of habeas corpus has been for centuries esteemed the best and only 
sufficient defence of personal freedom. 
 
 In England, after a long struggle, it was firmly guaranteed by the famous Habeas 
Corpus Act of May 27, 1679, 'for the better securing of the liberty of the subject,' which, 
as Blackstone says, 'is frequently considered as another Magna Charta.' 

 
  It was brought to America by the colonists, and claimed as among the immemorial 
rights descended to them from their ancestors. 
 
 Naturally, therefore, when the confederated colonies became united States, and the 
formation of a common government engaged their deliberations in convention, this great 
writ found prominent sanction in the Constitution. That sanction is in these words: 
 
 'The privilege of the writ of habeas corpus shall not be suspended unless when in 
cases of rebellion or invasion the public safety may require it.' 
 
 The terms of this provision necessarily imply judicial action. In England, all the higher 
courts where open to applicants *96 for the writ, and it is hardly supposable that, under 
the new government, founded on more liberal ideas and principles, any court would be, 
intentionally, closed to them. 
 
 We find, accordingly, that the first Congress under the Constitution, after defining, by 
various sections of the act of September 24, 1789, the jurisdiction of the District Courts, 
the Circuit Courts, and the Supreme Court in other cases, proceeded, in the 14th 
section, to enact, 'that all the beforementioned courts of the United States shall have 
power to issue writs of scire facias, habeas corpus, and all other writs, not specially 
provided by statute, which may be necessary for the exercise of their respective 
jurisdictions, and agreeable to the principles and usages of law.'.... 
 
  That this court is one of the courts to which the power to issue writs of habeas corpus 
is expressly given by the terms of this section has never been questioned. It would have 
been, indeed, a remarkable anomaly if this court, ordained by the Constitution for the 
exercise, in the United States, of the most important powers in civil cases of all the 
highest courts of England, had been denied, under a constitution which absolutely 
prohibits the suspension of the writ, except under extraordinary exigencies, that power 
in cases of alleged unlawful restraint, which the Habeas Corpus Act of Charles II 
expressly declares those courts to possess. 
 
 ....The doctrine of the Constitution and of the cases thus far may be summed up in 
these propositions: 
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 (1.) The original jurisdiction of this court cannot be extended by Congress to any other 
cases than those expressly defined by the Constitution. 
 
 (2.) The appellate jurisdiction of this court, conferred by the Constitution, extends to all 
other cases within the judicial power of the United States. 
 
 (3.) This appellate jurisdiction is subject to such exceptions, and must be exercised 
under such regulations as Congress, in the exercise of its discretion, has made or may 
see fit to make. 
 
 (4.) Congress not only has not excepted writs of habeas corpus and mandamus from 
this appellate jurisdiction, but has expressly provided for the exercise of this jurisdiction 
by means of these writs. 
 
 We come, then, to consider the first great question made in the case now before us. 
 
 We shall assume, upon the authority of the decisions referred to, what we should hold 
were the question now for the first time presented to us, that in a proper case this court, 
under the act of 1789, and under all the subsequent acts, giving jurisdiction in cases of 
habeas corpus, may, in the exercise of its appellate power, revise the decisions of 
inferior courts of the United States, and relieve from unlawful imprisonment authorized 
by them, except in cases within some limitations of the jurisdiction by Congress. 
 
 It remains to inquire whether the case before us is a *99 proper one for such 
interposition. Is it within any such limitation? In other words, can this court inquire into 
the lawfulness of detention, and relieve from it if found unlawful, when the detention 
complained of is not by civil authority under a commitment made by an inferior court, but 
by military officers, for trial before a military tribunal, after an examination into the cause 
of detention by the inferior court, resulting in an order remanding the prisoner to 
custody? 
 
 [After considering several past cases and the arguments of both sides, the Court found 
that the case before it was proper...] 
 
 This conclusion brings us to the inquiry whether the 2d section of the act of March 27th, 
1868, takes away or affects the appellate jurisdiction of this court under the Constitution 
and the acts of Congress prior to 1867. 
 
 In McCardle's case, we expressed the opinion that it does not, and we have now re-
examined the grounds of that opinion. 

 
  The circumstances under which the act of 1868 was passed were peculiar. 
 
 *104....The effect of the [repeal act considered in McCardle] was to oust the court of its 
jurisdiction of the particular case then before it on appeal, and it is not to be doubted 
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that such was the effect intended. Nor will it be questioned that legislation of this 
character is unusual and hardly to be justified except upon some imperious public 
exigency. 
 
 It was, doubtless, within the constitutional discretion of Congress to determine whether 
such an exigency existed; but it is not to be presumed that an act, passed under such 
circumstances, was intended to have any further effect than that plainly apparent from 
its terms. 
 
 *105 It is quite clear that the words of the act reach, not only all appeals pending, but all 
future appeals to this court under the act of 1867; but they appear to be limited to 
appeals taken under that act. 
 
 The words of the repealing section are, 'that so much of the act approved February 5th, 
1867, as authorizes an appeal from the judgment of the Circuit Court to the Supreme 
Court of the United States, or the exercise of any such jurisdiction by said Supreme 
Court on appeals which have been, or may be hereafter taken, be, and the same is 
hereby repealed.' 
 
 These words are not of doubtful interpretation. They repeal only so much of the act of 
1867 as authorized appeals, or the exercise of appellate jurisdiction by this court. They 
affected only appeals and appellate jurisdiction authorized by that act. They do not 
purport to touch the appellate jurisdiction conferred by the Constitution, or to except 
from it any cases not excepted by the act of 1789. They reach no act except the act of 
1867. 
 
.... *106 Our conclusion is, that none of the acts prior to 1867, authorizing this court to 
exercise appellate jurisdiction by means of the writ of habeas corpus, were repealed by 
the act of that year, and that the repealing section of the act of 1868 is limited in terms, 
and must be limited in effect to the appellate jurisdiction authorized by the act of 1867. 
 
 We could come to no other conclusion without holding that the whole appellate 
jurisdiction of this court, in cases of habeas corpus, conferred by the Constitution, 
recognized by law, and exercised from the foundation of the government hitherto, has 
been taken away, without the expression of such intent, and by mere implication, 
through the operation of the acts of 1867 and 1868. 
 
 ....The argument having been confined, by direction of the court, to the question of 
jurisdiction, this opinion is limited to that question. The jurisdiction of the court to issue 
the writ prayed for is affirmed. 
 
 

Supreme Court of the United States 
 

UNITED STATES 
v. 
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KLEIN 
 

80 U.S. 128 
December Term, 1871 

 
 
  The CHIEF JUSTICE delivered the opinion of the court. 
 
 The general question in this case is whether or not the proviso relating to suits for the 
proceeds of abandoned and captured property in the Court of Claims, contained in the 
appropriation act of July 12th, 1870, debars the defendant in error from recovering, as 
administrator of V. F. Wilson, deceased, the proceeds of certain cotton belonging to the 
decedent, which came into the possession of the agents of the Treasury Department as 
captured or abandoned property, and the proceeds of which were paid by them 
according to law into the Treasury of the United States. 
 
 The answer to this question requires a consideration of the rights of property, as 
affected by the late civil war, in the hands of citizens engaged in hostilities against the 
United States. 
 
.... 
 
[U]nder the scheme established by federal law, almost all the property of the people in 
the insurgent States was included in the third description, for after sixty days from the 
date of the President's proclamation of July 25th, 1862, all the estates and property of 
those who did not cease to aid, countenance, and abet the rebellion became liable to 
seizure and confiscation, and it was made the duty of the President to cause the same 
to be seized and applied, either specifically or in the proceeds thereof, to the support of 
the army.  But it is to be observed that tribunals and proceedings were provided, by 
which alone such property could be condemned, and without which it remained 
unaffected in the possession of the proprietors. 
 
 [E]xcept to property used in actual hostilities...,no titles were divested in the insurgent 
States unless in pursuance of a judgment rendered after due legal proceedings. The 
government recognized to the fullest extent the humane maxims of the modern law of 
nations, which exempt private property of non-combatant enemies from capture as 
booty of war. Even the law of confiscation was sparingly applied. The cases were few 
indeed in which the property of any not engaged in actual hostilities was subjected to 
seizure and sale. 
 
 The spirit which animated the government received special illustration from the act 
under which the present case arose.... 
 
 That it was not the intention of Congress that the title to these proceeds should be 
divested absolutely out of the original owners of the property seems clear upon a 
comparison of different parts of the act. 



             P Sc 104D   //   SPRING 2014   //   Visiting Prof. Smith   //   Pages JurisStrip- 8 

 
 [T]he Abandoned and Captured Property Act was approved on the 12th of March, 
1863, and on the 17th of July, 1862, Congress had already passed an act--the same 
which provided for confiscation-- which authorized the President, 'at any time hereafter, 
by proclamation, to extend to persons who may have participated in the existing 
rebellion, in any State or part thereof, pardon and amnesty, with such exceptions and at 
such time and on such conditions as he may deem expedient for the public welfare.'... 
 
 [O]n the 8th of December, 1863, the President issued a proclamation, in which he 
referred to that act, and offered a full pardon, with restoration of all *140 rights of 
property, except as to slaves and property in which rights of third persons had 
intervened, to all, with some exceptions, who, having been engaged in the rebellion as 
actual participants, or as aiders or abettors, would take and keep inviolate a prescribed 
oath. By this oath the person seeking to avail himself of the offered pardon was required 
to promise that he would thenceforth support the Constitution of the United States and 
the union of the States thereunder, and would also abide by and support all acts of 
Congress and all proclamations of the President in reference to slaves, unless the same 
should be modified or rendered void by the decision of this court. 

 
  In his annual message, transmitted to Congress on the same day, the President said 
'the Constitution authorizes the Executive to grant or withhold pardon at his own 
absolute discretion.' He asserted his power 'to grant it on terms as fully established,' and 
explained the reasons which induced him to require applicants for pardon and 
restoration of property to take the oath prescribed.... 
 
 The proclamation of pardon, by a qualifying proclamation issued on the 26th of March, 
1864, was limited to those persons only who, being yet at large and free from 
confinement *141 or duress, shall voluntarily come forward and take the said oath with 
the purpose of restoring peace and establishing the national authority. 
 
  On the 29th of May, 1865, amnesty and pardon, with the restoration of the rights of 
property except as to slaves, and that as to which legal proceedings had been instituted 
under laws of the United States, were again offered to all who had, directly or indirectly, 
participated in the rebellion, except certain persons included in fourteen classes. All who 
embraced this offer were required to take and subscribe an oath of like tenor with that 
required by the first proclamation. 
 
  On the 7th of September, 1867, still another proclamation was issued, offering pardon 
and amnesty, with restoration of property, as before and on the same oath, to all but 
three excepted classes. 
 
  And finally, on the 4th of July, 1868, a full pardon and amnesty was granted, with some 
exceptions, and on the 25th of December, 1868, without exception, unconditionally and 
without reservation, to all who had participated in the rebellion, with restoration of rights 
of property as before. No oath was required. 
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  [The cotton owner in this case] had done certain acts which this court has adjudged to 
be acts in aid of the rebellion; but he abandoned the cotton to the agent of the Treasury 
Department, by whom it has been sold and the proceeds paid into the Treasury of the 
*143 United States; and he took, and has not violated, the amnesty oath under the 
President's proclamation. Upon this case the Court of Claims pronounced him entitled to 
a judgment for the net proceeds in the treasury. This decree was rendered on the 26th 
of May, 1869; the appeal to this court made on the 3d of June, and was filed here on the 
11th of December, 1869. 
 
  Soon afterwards the provision in question was introduced as a proviso to the clause in 
the general appropriation bill, appropriating a sum of money for the payment of 
judgments of the Court of Claims, and became a part of the act, with perhaps little 
consideration in either House of Congress. 
  
[NOTE: Here is a summary of the act of 1870; the summary is derived from oral 
argument of one of the parties: 
 
 In the appropriation act of July 12th, 1870 (16 Stat. at Large, 235), [Congress added a 
proviso to state the following:] 
 
 'That no pardon or amnesty granted by the President shall be admissible in evidence 
on the part of any claimant in the Court of Claims as evidence in support of any claim 
against the United States, or to establish the standing of any claimant in said court, or 
his right to bring or maintain suit therein; and that no such pardon or amnesty heretofore 
put in evidence on behalf of any claimant in that court be considered by it, or by the 
appellate court on appeal from said court, in deciding upon the claim of such claimant, 
or any appeal therefrom, as any part of the proof to sustain the claim of the claimant, or 
to entitle him to maintain his action in the Court of Claims, or on appeal therefrom, . . . 
but that proof of loyalty (such as the proviso goes on to mention), shall be made 
irrespective of the effect of any executive proclamation, pardon, amnesty, or other act of 
condonation or oblivion. And that in all cases where judgment shall have been 
heretofore rendered in the Court of Claims in favor of any claimant on any other proof of 
loyalty than such as the proviso requires, this court shall, on appeal, have no further 
jurisdiction of the cause, and shall dismiss the same for want of jurisdiction: 
 
 'And further, that whenever any pardon shall have heretofore been granted by the 
President to any person bringing suit in the Court of Claims for the proceeds of 
abandoned or captured property under the act of March 12th, 1863; and such pardon 
shall recite, in substance, that such person took part in the late rebellion, or was guilty of 
any act of rebellion against, or disloyalty to, the United States, and such pardon shall 
have been accepted, in writing, by the person to whom the same issued, without an 
express disclaimer of and protestation against such fact of guilt contained in such 
acceptance, such pardon and acceptance shall be taken and deemed in such suit in the 
said Court of Claims, and on appeal therefrom, conclusive evidence that such person 
did take part in and give aid and comfort to the late rebellion, and did not maintain true 
allegiance or consistently adhere to the United States, and on proof of such pardon and 
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acceptance the jurisdiction of the court in the case shall cease, and the court shall 
forthwith dismiss the suit...] 
 
 What, then, was the effect of the provision of the act of 1870 upon the right of the 
owner of the cotton in this case?  
 
  The substance of this enactment is that an acceptance of a pardon, without disclaimer, 
shall be conclusive evidence of the acts pardoned, but shall be null and void as 
evidence of the rights conferred by it, both in the Court of Claims and in this court on 
appeal. 
 
  The Court of Claims [which found for the cotton owner in this case is] constituted one 
of those inferior courts which Congress authorizes, and has jurisdiction of contracts 
between the government and the citizen, from which appeal regularly lies to this court. 
 
Undoubtedly the legislature has complete control over the organization and existence of 
that court and may confer or withhold the right of appeal from its decisions. And if this 
act did nothing more, it would be our duty to give it effect. If it simply denied the right of 
appeal in a particular class of cases, there could be no doubt that it must be regarded 
as an exercise of the power of Congress to make 'such exceptions from the appellate 
jurisdiction' as should seem to it expedient. 
 
 But the language of the proviso shows plainly that it does not intend to withhold 
appellate jurisdiction except as a means to an end. Its great and controlling purpose is 
to deny to pardons granted by the President the effect which this court had adjudged 
them to have. The proviso declares that pardons shall not be considered by this court 
on appeal. We had already decided that it was our duty to consider them and give them 
effect, in cases like the present, as equivalent to proof of loyalty. It provides that 
whenever it shall appear that any judgment of the Court of Claims shall have been 
founded on such pardons, without other proof of loyalty, the Supreme Court shall have 
no further jurisdiction of the case and shall dismiss the same for want of jurisdiction. The 
proviso further declares that every pardon granted to any suitor in the Court of Claims 
and reciting that the person pardoned has been guilty of any act of rebellion or 
disloyalty, shall, if accepted in writing without disclaimer of the fact recited, be taken as 
conclusive evidence in that court and on appeal, of the act recited; and on proof of 
pardon or acceptance, summarily made on motion *146 or otherwise, the jurisdiction of 
the court shall cease and the suit shall be forthwith dismissed. 
 
 It is evident from this statement that the denial of jurisdiction to this court, as well as to 
the Court of Claims, is founded solely on the application of a rule of decision, in causes 
pending, prescribed by Congress. The court has jurisdiction of the cause to a given 
point; but when it ascertains that a certain state of things exists, its jurisdiction is to 
cease and it is required to dismiss the cause for want of jurisdiction. 
 
 It seems to us that this is not an exercise of the acknowledged power of Congress to 
make exceptions and prescribe regulations to the appellate power. 
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 The court is required to ascertain the existence of certain facts and thereupon to 
declare that its jurisdiction on appeal has ceased, by dismissing the bill. What is this but 
to prescribe a rule for the decision of a cause in a particular way? In the case before us, 
the Court of Claims has rendered judgment for the claimant and an appeal has been 
taken to this court. We are directed to dismiss the appeal, if we find that the judgment 
must be affirmed, because of a pardon granted to the intestate of the claimants. Can we 
do so without allowing one party to the controversy to decide it in its own favor? Can we 
do so without allowing that the legislature may prescribe rules of decision to the Judicial 
Department of the government in cases pending before it? 
 
  We think not... 
 
  We must think that Congress has inadvertently passed the limit which separates the 
legislative from the judicial power. 
 
 It is of vital importance that these powers be kept distinct. The Constitution provides 
that the judicial power of the United States shall be vested in one Supreme Court and 
such inferior courts as the Congress shall from time to time ordain and establish. The 
same instrument, in the last clause of the same article, provides that in all cases other 
than those of original jurisdiction, 'the Supreme Court shall have appellate jurisdiction 
both as to law and fact, with such exceptions and under such regulations as the 
Congress shall make.' 
 
 Congress has already provided that the Supreme Court shall have jurisdiction of the 
judgments of the Court of Claims on appeal. Can it prescribe a rule in conformity with 
which the court must deny to itself the jurisdiction thus conferred, because and only 
because its decision, in accordance with settled law, must be adverse to the 
government and favorable to the suitor? This question seems to us to answer itself. 
 
 The rule prescribed is also liable to just exception as impairing the effect of a pradon, 
and thus infringing the constitutional power of the Executive. 
 
 It is the intention of the Constitution that each of the great co-ordinate departments of 
the government--the Legislative, the Executive, and the Judicial--shall be, in its sphere, 
independent of the others. To the executive alone is intrusted the power of pardon; and 
it is granted without limit. Pardon includes amnesty. It blots out the offence pardoned 
and removes all its penal consequences. It may be granted on conditions. In these 
particular pardons, *148 that no doubt might exist as to their character, restoration of 
property was expressly pledged, and the pardon was granted on condition that the 
person who availed himself of it should take and keep a prescribed oath. 
 
 Now it is clear that the legislature cannot change the effect of such a pardon any more 
than the executive can change a law. Yet this is attempted by the provision under 
consideration. The court is required to receive special pardons as evidence of guilt and 
to treat them as null and void. It is required to disregard pardons granted by 
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proclamation on condition, though the condition has been fulfilled, and to deny them 
their legal effect. This certainly impairs the executive authority and directs the court to 
be instrumental to that end. 
 
 We think it unnecessary to enlarge. The simplest statement is the best. 
 
 We repeat that it is impossible to believe that this provision was not inserted in the 
appropriation bill through inadvertence; and that we shall not best fulfil the deliberate will 
of the legislature by DENYING the motion to dismiss and AFFIRMING the judgment of 
the Court of Claims; which is 
 
 ACCORDINGLY DONE. 
 
 Mr. Justice MILLER (with whom concurred Mr. Justice BRADLEY), dissenting. 
 
 I cannot agree to the opinion of the court just delivered in an important matter; and I 
regret this the more because I do agree to the proposition that the proviso to the act of 
July 12th, 1870, is unconstitutional, so far as it attempts to prescribe to the judiciary the 
effect to be given to an act of pardon or amnesty by the President. This power of pardon 
is confided to the President by the Constitution, and whatever may be its extent or its 
limits, the legislative branch of the government cannot impair its force or effect in a 
judicial proceeding in a constitutional court. But I have not been able to bring my mind to 
concur in the proposition that, under the act concerning captured and abandoned 
property, there remains in the former owner, who had given aid and *149 comfort to the 
rebellion, any interest whatever in the property or its proceeds when it had been sold 
and paid into the treasury or had been converted to the use of the public under that act. 
I must construe this act, as all others should be construed, by seeking the intention of its 
framers, and the intention to restore the proceeds of such property to the loyal citizen, 
and to transfer it absolutely to the government in the case of those who had given active 
support to the rebellion, is to me too apparent to be disregarded.... 


